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Chapter 11

EMBLEMS AND SYMBOLS OF DISTINCTION
AND PROTECTION

Idorenyin Eyo”

INTRODUCTION

International Humanitarian Law (IF1L), also known as the ‘Laws of
War’ or the ‘Law of Armed Conflict’, is the legal framework applicable
to situations of armed conflict and occupation. As a set of rules and
principles it aims, for humanitarian reasons, to limit the effects of
armed conflict. Fundamental to IFL are the following two imperatives.
These imperatives are thal persons who are not, or are no longer,
participating in hostilities must be protected; and the right of parties to
an armed conflict to choose methods and means of warfare is not
unlimited. 1t is a part of public international Jaw. IHL is notable in this
regard, as it recognizes obligations for both States and non-State armed
groups that are parties to an armed conflict.!

IHL applies in situations of International armed conflicts and non-
international armed conflicts. An armed conflict can be defined as any
difference arising between two States and leading to the intervention of
armed forces even if one of the Parties denies the existence of a state of

PhD., Senior Lecturer in the Faculty of Law, University of Uyo. She is also the Deputy Director, Centre
For Research and Development of the University of Uyo, as well as the Co-ordinatar of the University’s
Law Chinic.

! International Humanitarian Law  available at hups:/fijreenter.org/international-humanitarian-law/
uc(cs‘sr‘d on ?OHZIZUEO. The International Commitiee of the Red Cross (ICRC} has elaborated on the
definition of “humonitarian law”, The international community has generally accepted this definition.
ICRC, Commentary on the Additional Protocols of 8 June 1977 (Geneva: [CRC, 1987): xxvii. Availuble
fram: <htipsi//shl-databases.icrc.org/ihl/ INTRO/4FU>,
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war.” According to this definition, “an armed conflict exists whenever
there is a resort to armed force between States or protracted armed
violence between governmental authorities and organized armed
groups or between such groups within a State.”® IHL has some
Principles and they include the Principle of Distinction,* Principle of
Humanity,® Principle of Military Necessity,® The Principle of
Proportionality,” amongst others.

For the attainment of its objectives, IHL relies on the use of certain
emblems and symbols to identify and/or protect civilians and civilian
objects, medical personnel, medical services, equipment and buildings
etc. The two main uses of the emblems and symbols are their
“protective” and “indicative” uses.® Used protectively, the emblems
serve as visible signs in armed conflict of the protection accorded to
certain persons, civilians, objects, places, medical units and their means
of transportation, cultural properties; and used indicatively, the
emblems and symbols are employed by humanitarian organisations,
including the International Red Cross and Red Crescent.? This work
will examine the distinctive and protective emblems and symbols, their
history, the laws that govern them, their use and misuse. It will also
make recommendations for better use and respect for these emblems
and symbols by all relevant parties both in times of armed conflict and
in times of peace.

2 Jean $. Pictet, Commentary of the First Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (Geneva: ICRC, 1952): 32. Available from: <htips:/fihl-
databases.icre.org/ibl/COM/365-570005!OpenDocument,

27) Sasstli, Bouvier, and Quintin, “ICTY, The Prosecutor v. Tadi, Jurisdiction”, in HDLPIW Vol. 3, 7.
See: ICTY, ICTY Prosecutorv. DuskeTadi , IT-94-1-AR72 {1995).

4 Basic principles of IHL available at htips:/fwwiw.diakonia se/enfih)/the-law/international-humanitarian-
law-1/introduction-to-1thl/principles-of-international-law/

Ibid.

Thid.

Ibid.

How The Law Protects: Emblems (Red Cross, Red Crescent & Red Crystol) available at
hitps://casebook.icre.org/glossary/emblems-red-cross-red-crescent-red-crystal accessed on 26/12/2020.
Ibid.. The International Red Cross and Red Crescent Movemenl is the largest humnanitarian network in
the world. status 1t has an observer status in the United Nations and hus its mandate as the custodian of
IHL to ensure its compliance. lis mission is to alleviate human suffering, protect life and health, and
uphaold humun dignity, especially during armed conflicts and other emergencies.

L IR Y
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BRIEF SUMMARY OF DEVELOPMENT OF MODERN
INTERNATIONAL HUMANITARIAN LAW™

Scholars agree that the adoption of the First Geneva Convention of
1864 marked the birth of modern International Humanitarian Law.
However, it is important to note that the rules contained in that
Convention were not entirely new, as most of those rules emanated
from existing international customary law, and these rules which have
existed since 1000 BC, provided protection for victims in armed
conflicts, and rules that govern the means and methods of warfare
etc.,'l amongst other reasons for their existence.l? It is evident that in
Africa, there were several rules that governed the conduct of
hostilities;!® in Europe there was the Furopean obligatory way of
declaring war; in India we has rules concerning the conduct of
hostilities and an example of this is the Code of Manu' written in 200
BC, one finds rules relating to behaviour in combat. It prohibited use of
barbed or poisoned weapons, stipulated how wounded soldiers should
be treated, stipulated that combatants who have surrendered should be
spared, stipulated that wounded soldiers had to be cared for and that
surrendering combatants must be spared.!® This continued for so many
years. However, these rules and customs were geographically limited
and had no international or universal applicability.'®

It was much later, after the Geneva Convention of 22 August 1864
for the Amelioration of the Condition of the Wounded in Armies in the

10 Sassrli, Bouvier, and Quintin, “Historical Development of [nternational Humanitarian Law”.
htips://assets.cambridge.org/97811071/16177/ frontmatter/97811071 16177 _fronunatier pdf accessed on
27712120,

' Harvey J. Langholtz, International Mumanitarian Law and The Law of Armed Conflicts, available at
hitps:/icdn.peaceopstraining. org/course_ promos/international_humanitarian_law/mternational_humani
tarian_law_english.pdf. Barlier on, in a treatise colled 7he Art of War, written in 500 BCE, the Chinese
wi Sun Tzu expressed the idea that wars must be limited to military necessity, and that prisoners of
v ., ihe wounded, the sick, and civilians should be spared - 3) Sun Tzu, The Art of War (New York:
“enguin Classics, 2003).

' 5ome scholars bave argued that they were establislied for economic reasons.

* Harvey Langholiz Ihid. : Marco Sasstli, Antoine A. Bouvier, and Anne Quintin, “Historical
Develapment of International Humanitanan Law”, in Mow Doaes Law Protect in War? Vol I (HDLPIW)
[Geneva: ICRC, 3rd edition}.

" The Law Code of Manu {New York: Oxford University Press, Inc, 2009},

1> Amongst other provisions.

18 Sassthi, Bouvier, and Quintin, “Historical Develapment of International Humanitarian Law”,
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Field came into being,!” that we indeed had the first universal treaty on
International Humanitarian Law.!®  This First Geneva Convention
contained to a very large extent, Henry Dunant’s proposals.!? It also
established general protection for military wounded and a special status
for medical personnel. The Red Cross on a white background a sign of
identification of all military medical services.

After this, there has been a steady progression of enactment laws on
THL and they include but are but not limited to the Declaration of St.
Petersburg of 1868, the 1899 Hague Conventions of 1899, the Review
of the First Geneva Convention of 1868, The Hague Conventions of
1907, the Geneva Protocol on Chemical Weapons of 1925, the First,
Second, Third and Fourth Geneva Conventions of 1949, Convention
for the Protection of Cultural Property in the Event of Armed Conflict
of 1954, the Additional Protocols to the 1949 Geneva Conventions of
1977, the Convention on Certain Conventional Weapons of 1980, the
Chemical Weapons Convention of 1993, the Protocol on Blinding Laser
Weapons of 1995, The Revision of the 1980 Convention on Certain
Conventional Weapons of 1996, The Convention on the Prohibition of
the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines
and on their Destruction (Ottawa Treaty) of 1997, The Rome of the
Statute of the International Criminal Court 1998, The Protocol to the
Hague Convention of 1954 for the Protection of Cultural Property in
the Event of Armed Conflict of 1999, The Optional Protocol on the
Involvement of Children in Armed Conflict of 2000, The Protocol on
Explosive Remnants of War (Protocol V to the 1980 Convention) 2003,
The Protocol additional to the Geneva Conventions of 12 August 1949,
and relating to the Adoption of an Additional Distinctive Emnblem (the

17 Available at https://ihl-databases.icrc.org accessed on 27/12/20

18 Further reading is available “A Brief llistory of Internationai Law avatlable at https://ihl-
databases.icrc org/ihl/InTRO/M70

1% Henry Dunant, was a Swiss Business man saw the carnage and horrors of the Battle of Solferina between
France, Sardinia, and Austria, and wrote the alorementioned book avalable al www.amazon.com »
Memory-Solferino-lenry-Dunant. He emphasized 1hat war must not be as bloody and savage-like as the
Battle was, but should be governed by strict rules. He proposed 1wo ideas for, alleviating the suffering of
wounded soldiers by the creation of telief societies in each country that would act as auxiliaries to the
army medical services; and a legal basis thay would oblige armies to care for sll wounded, whichever side
they were on, amongst other proposals. .
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“Red Crystal”) 2005, The Convention on Cluster Munitions 2008,
Nuclear Weapons (TPNW) 2017, amongst others.20

BASIC RULES OF INTERNATIONAL HUMANITARIAN
LAW?

The International Committee of The Red Cross?? has drawn up a

Summary of Basic Rules of International Humanitarian Law. However

these rules are just summaries and do not on their own have any force

of Law. The Rules are seven, garnered from The Geneva Conventions
and the Additional Protocols.?? They are:

1. persons hors de combaf* and those who do not take a direct part in
hostilities are entitled to respect for their lives and their moral and
physical integrity. They shall in all circumstances be protected and
treated humanely without any adverse distinction;

2. it is forbidden to kill or injure an enemy who surrenders or who is
hors de combat;

3. the wounded and sick shall be collected and cared for by the party to
the conflict which has them in its power. Protection also covers
medical personnel, establishments, transports and equipment. The

20

List of these is available at bi1ps:l.l'WWW‘icrc.orgfcn,’dncfrcsmlrcr:%.’documt‘nlshniadSkzch.htm
21

These rules, drawn up by the ICRC, summarize the essence of international humanitarian law. They do
not have the authority of a legal instrument and in no way seek to replace the treaties in force. They were
drafted with a view to facilitating
thhttps:waw.icrc.orgfenfdoc/resourceslducumcntslmistkzgcﬁ.htm e promotion of IHL. “Basic rules
of international humanitarian law in armed conflicts”, ICRC, 31 December 1088, Available from:
<hlips://www.icrc.org>. Also available at www icrc.org » resources » misc» basic-rules-ihl
22 Red Cross and Red Crescent, in full International Movement of the Red Cross and Red Crescent,

formerly (until 1986) International Red Cross, humanitarian agency with national affiliates in almaost

cvery country in the world, The Red Crass movement began with the founding of the International

Committee for the Relief of the Wounded (now the Zinternational Commuttec of the Red Cross) in 1863,

It was established to care for victims of batile in time of war, but later national Red Cross socielies were

created to aid in the prevention and relief of human suffering generally. Its peacetime activities include

first aid, accident prevention, water safety, training of nurses’ aids and mothers' assistants, and
maintenance of maternal and cAs/d welfare centres and medical clinics, blood banks, and numerous ot}
services. The Red Cross is the name used in countries under nominally Christian sponsorship; Red

Crescent (adopted on the insistence of the Otioman Empire in 1906} is the name used in Muslim

countries available at https:/fwww.britannica com/topic/Red-Cross-and-Red-Crescent accessed on
3/01720

e

B Available at www.icrc.org » document » geneva-conventions-1949-;
additional-protocols accessed on 30/12/20.
# Out of combat: disabled.

www.icre.org » download » file »

>

The Arms Trade Treaty (ATT) 2013, Treaty on the Prohibition of
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emblem of the Red Cross or the Red Crescent is the sign of such
‘otection and must be respected; M
4. E;;:ittelg réombal‘ants and cpivilians Ul‘ﬁ(le-l‘ the au th'cnrity of an' Td\.fe}rlstz
party are entitled to respect for their lives, (Iilgmty, personal rILg
and convictions. They shall be protected against all acts of_vm e}x:cﬁe
and reprisals. They shall have the right to correspond with their
ili to receive relief; e
5. ir:rlylffri:nsc]im]! be entitled to benefit frpm fundament-al l;gdlaal
guarantees. No one shall be held responsible 'for an act he has no
committed. No one shall be subjected to physical or mental torture,
corporal punishment or cruel or deg;adtr'ng treatment; . s
6. parties to a conflict and members of their armed forces do no -
an unlimited choice of methods and means of \«-'a‘rfare. t is
prohibited to employ weapons or methods of warfare of a nature to
cause unnecessary losses or excessive suff'ering; e
7 parties to a conflict shall at all times distmgmsh .b‘e'fween Lllu i 11d
population and combatants in order to spare civilian p.c:}.nj anonsaim
property. Neither the civilian population as such nor cwxlmnrper ° “t
shall be the object of attack. Attacks shall be directed solely agains

military objectives.”’

THE EMBLEMS AND SYMBOLS OF DISTINCTION AND
PROTECTION

The first rule governing armed conflict is the strict distinction between

civilians and combatants. IHL provides special protection (o ce(r;aﬂ;
| , j : ; ects which a ica
- persons, civilians, certain objects and places, objects \vh}c.h ire me 1
" units and their means of transport, cultural properties, the natura

environment and works and installations conlaining dangt.-:rou)s, 2f;3rpces;
“namely dams, dykes and nuclear electrical generating stations”. a::
of how this is done is through the use of dlStlnCIl‘.JE and proteglfl et
emblems and symbols. The word ‘Emblem’ means a picture of an objec

ficts ilable @ s/ Fwww.
i itari aw onflicts available at htipsiiwy
B Basic rules of international humanitarian ‘l.m ) "'_-.‘:T;]}c.%g;hn*' ,,_-;;wed on 14/1/2021
{ cesf 1s/misc/basic-rules-ihi-3112 1, ACCESS 8/1/ )
fere.orgien/dociresourcesidocuments/misc b\sw‘ B i arturc Aveiliies
W Adrieno laria , E-Emblems: Protective Emblems and the 1 bf-[.-. V‘“d:k‘ nj,t]:L-\]:L-;-tr\-,,L-}-bc;.\.,-affu;.:
hups-ﬁwww.jai,{Urn}pubblicaziuni.’c emblems-protective-emblems-and-wg d

o
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that is used to represent a particular person, group, or idea?’ while the
word ‘Symbol” means a sign, shape, or object that is used to represent
something.?® The word ‘Distinction’ means the act of perceiving
someone or something as being not the same and often treating as
separate or different?®, while the word ‘Protection’ means supervision
or support of one that is smaller and weaker.3®

Article 8(1) of Additional Protocol I to the Geneva Conventions
defines “distinctive emblem” as “the distinctive emblem of the red
cross, red crescent or red lion and sun on a white ground when used for
the protection of medical units and transports, or medical and religious
personnel, equipment or supplies.” Later the Red Crystal has come to
being in 2005.

In Annex I to the First 1977 Additional Protocol to the Geneva
Conventions, it provides a list of the distinctive emblems and they
include but are not limited to: 3!

@.  The Red Cross: This is a Cross on a white background. It acts as a
protective and indicative emblem on all medical services, such as
medical and religious personnel, medical units, and means of
transportation. The Red Cross emblem is universally recognized and
respected throughout the world as a trusted symbol of protection,
neutrality and humanitarian aid in the face of armed conflict and
disaster. The design of the Red Cross originated from the First
Geneva Convention in 1864. The symbol represents an inverted
Swiss flag which is a tribute to Henry Dunant, the Swiss
businessman, whose proposals eventually led to IHL and also later
became the founder of the International Committee of the Red
Cross. The Red Cross is perceived by many to depict the
crucifixion cross of Jesus Christ of Christians;

:7 Available at https:/dictionary.cambridge. org/dictionaryfenglish/embiem

8 1bid.

* Available at https:/fwww.merriam-webster.com/dictionary/distinction

30 Ibid.

*l Albert Camus, The Practical Guide To Humanitarian Law available at https://guide-humanitarian-

law.orgfcontcnt!arliclrﬂldistincl1’ve-orvprotcctivvemblcms-sign&and-sigunisl accessed on 30/12/2020,
Philip F Sthel, Swiss flag or Red Cross emblem: why the confusion? Available at hitpsy/

pssjournal biomedcentral.com/articles/10.1186/1754-9493-7-13 accessed on 02/02/21.

a
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b. The Red Crescent This is a Red Crescent on a white background. It
is also used as a protective and indicative emblem on all medical
services, medical and religious personnel, medical units, and means
of transportation. The Red Crescent {adopted on the insisten-‘:e of
the Ottoman Empire in 1906) is mainly used in Muslim countries.??
It is perceived to be an Islamic protective emblem;

¢. The Red Crystat The Red Crystal was adopted in Decen?ber 2005,
at a Diplomatic Conference, where The Movement of the Red
Crescent and the Red Cross adopted it as it is deemed to have no
religious or political connotation: the Red Crystal. The Third
Additional Protocol to the Geneva Conventions in Article 2, clearly
provides for the use of the Red Crystal;

d. The Red Lion and Sunm The Red Lion and Sun used to be an
emblem of protection and indication. However, it has not been ip
use since 1980, when the Islamic Republic of Iran declared that it
wished to use the Red Crescent as the distinctive emblem of the
medical services of its armed forces.?*

There are also signs of protection and distinction. They include but
are not limited to the following:3 ‘

a. Oblique red stripes on a white background which designate medical
and safety zones and localities;

b. The Shield which consist of a royal blue square and triangle, and two
white triangles, which designates cultural objects and property;

c. An equilateral blue triangle on an orange background which protects
civil defence personnel, installations, and material;

d. A group of three bright orange circles of equal size, placed along ‘the
same axis and with the distance between each circle being one radius,
and it protects works and installations containing dangerous gases;

"3 Ibid.
2 o igns and Symibols availible ut
35 Peter Ten Hove, Protcctive Emblems, Signs and Symibols available u ) - ,
https://gatherdhumanity.com/knowledge-base/protection/protective-emblems-signs-signals/ accessed on

42/02/21.
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e. A white flag which is the flag of truce and is reserved for
parlementaires (persons authorised to negotiate directly with the
adverse party);

f. The letters /C (for internment camp) and £W or PG (for prisoners
of war or (prisonniers de guerre) designate internment camps for
civilian internees and for prisoners of war.

THE HISTORY OF THE DISTINCTIVE AND PROTECTIVE
EMBLEMS™

It was in 1859, that a Swiss Business man, named Henry Dunant, was
travelling through northern Italy, where the Battle of Solferino was
taking place. He actually witnessed the horrifying aftermath of the
battle of Solferino. When he returned to Geneva, he wrote a book called
A Memory of Solferino®” restating the horrific treatment of both
civilians and military persons, amongst other ills, in that battle. In this
book, he also wrote thus,

When the sun came up on the twenty-fifth June 1859 it disclosed the most

dreadful sights imaginable. Bodies of men and horses covered the

battlefield: corpses were strewn over roads, ditches, ravines, thickets and

fields...The poor wounded men that were being picked up all day long were

ghastly pale and exhausted. Some, who had been the most badly hurt, had

a stupefied look as though they could not grasp what was said to them...

Others were anxious and excited by nervous strain and shaken by

spasmodic trembling. Some, who had gaping wounds already beginning to

show Infection, were almost crazed with suffering. They begged to be put

out of their misery, and writhed with faces distorted in the grip of the death

struggle,*®

In his book aforementioned, Henry Dunant also made some
proposals. These proposals were to improve assistance to war victims;

to set up in peacetime, in every country, groups of volunteers ready to

3 Study on the Use of the Emblems Operational and Commercial and Other Non-Operatianal Issues

available at https://www.icrc.org/en/doc/assets/files/publicationsticrc-001-4057.pdf p. 27 and 28 accessed
on 10/11/20.

37 Ibid.

¥ Antoine A. Bouvier available at
Jittpsifiedn.peaceopstraining.org/course_promaos/international_humanitarian_law/international_human
itarian_law_english.pdf accessed on 12/01/20,
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take care of casualties in wartime; and, to persuade countries to accept
the idea of protecting aid workers and the wounded on the battlefield.*
This first Proposal eventually led to the establishment of ICRC and
other humanitarian groups.?® It is important to note that this Second
Proposal of Henry Dunant after much deliberations by Representatives
of negotiating states and other stakeholders, eventually led to the
existence of the Geneva Convention of 1864, same which is a
harbinger of the Four Geneva Conventions of 1949.

In the five-member committee that met on 17 February 1863 to
study Dunant’s Proposals, it was obvious that a single distinctive sign
that would indicate protection granted under IHL for the medical
services of armed forces, volunteer aid workers and victims of armed
conflict, was of paramount importance. Eventually, the Diplomatic
Conference that met in Geneva in 1864 adopted the emblem of the Red
Cross on a white ground, which arc the colours of the Swiss flag in
reverse.4? It is important 1o state that this aforementioned five-member
committee, eventually evolved into the ICRC.%3

Over the years, particularly between the 1876-1878 war which took
place between Russia and Turkey, the Ottoman Empire declared that
rather than use the Red Cross as its emblem, as it was perceived that the
Red Cross signified the Cross of Jesus Christ in Christianity, it would
rather use a red crescent as its emblem. [t however agreed to recognise
and respect the Red Cross as an emblem. Later on, Persia also came up
with its own different emblem same which was the red lion and sun.*?
These two later emblems were also recognised by a Diplomatic
Conference held in 1929. Both emblems were recognized under Article
19 of the 1929 Geneva Convention for the Amelioration of the

——

¥ Study On The Use Of The Emblems Operational And Commiercial And Other Non-Operational Issurs,
ibid.

W National Societies

41 Study On The Use Of The Emblems Operational And Commeraial And Other Non-Operational Issues,
ibid.

M Also itis clearly stated thus in Article 53, 2nd para. of GC 1 that Switzesland got paid a tribute for the
adoption of its reversed  colours of its flag. More informution is avaslable an “Study On The Use Of The
Embiems Operational And Commercial And Other Non-Operatvaal’, ind

B jhternational Committee of the Red Cross (1CRC)

¥ Study On the Use of the Emblems Operational and Commerciad and Other Non Operationhal Issues, ibid.
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Condition of the Wounded and Sick in Armed Forces in the Field, and
subsequently confirmed under Article 38, 2nd para., of GC 1. However
the red lion and sun has not been in use since 1980, when the Islamint
Republic of Iran declared that it wished to use the Red Crescent as the
distinctive emblem of the medical services of its armed forces.*

In addition, in 2005, an additional distinctive emblem was
recognized by the Diplomatic Conference that adopted AP IIL It is a
red frame in the shape of a square on edge on a white ground and this is
clearly provided for in Article 2 of Additional Protocol IT1. This is the
Red Crystal.

THE PROTECTIVE AND DISTINCTIVE/ INDICATIVE USE OF
THE EMBLEMS AND SYMBOLS
Broadly, the use of the Emblems and Symbols are classified into
protective Use of the Emblems and Indicative Use of the Emblems. It is
pertinent to state that in times of armed confiict, the Protection use
comes into effect and during peace times the Indicative use comes into
effect.'m

protective Use of the Emblems and Symbols

Dufing_ armed conflict, these emblems and symbols are used for
protective purposes on Medical services (personnel and units, such as
hospitals, means of transport, etc.) and religious personnel of States’
armed forces;*” Medical personnel units and transports  of
Humanitarian organizations that have been duly recognized and
aythorized by their governments to assist the medical services of the
arped forces, when they are employed exclusively for the same

—

4 gpid ;
4 gudy On the Use of the Emblems Operational and Commercial and Other Non-Operational Issues

ibid: )

Y A,[ic]¢5.3’9'44 of GC [; Articles 22-23, 26-28, 34-37, 39 and 41-44 of GC IT; Article 18(1) and (4) of AP [;
and Article 12 of AP 1I. The protected medical services and religious personnel of States’ armed for :
deﬁ“‘d under Arficles 19-25 and 35-36 of GC I, Articles 2223, 26-28, 34-37 and 39 of GC I ;I?i are
a(e-m: 9(2), 12,13, 15, 21-31 of AP 1, and Articles 9 and L1 of AP 1L Although the qustio;ls ofcll}fs
Study refer only t© the medical services of States’ armed forces, the same rules and recommendat) .
applrto the religious personnel of those armed forces. endations
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purposes as the latter and are subject to military laws and regulations;*8
Civilian hospitals (public or private) that are recognized as such by the
State authorities and authorised to display the emblem;®” and, in
occupied territory and in zones of military operations, persons engaged
in the operation and administration of such civilian hospitals (and also
in the search for, removal and transport of and provision of care for
wounded and sick civilians, the infirm and maternity cases):>0 All
civilian medical and religious personnel in occupied territory and in
areas where fighting is taking place or is likely to take place.’! All
civilian medical units and transports, as defined under API, recognized
by the competent authorities and authorized by them to display the
emblem.52 Once used, no form of attack should be carried out on them
by any of the parties to the armed conflict.>?

Since the use of these emblems and symbols is to ensure its
visibility and give maximum protection to the authorised person using
them, it must therefore be as bold and large as possible, and should not
carry any text at all. Furthermore, in order to prevent the inordinate use
of the emblems for protective use, it is important that the users must be
authorised by the State to make use of it; they must be placed under
State control The State must ensure that it is used correctly and will be

held responsible for its misuse; the emblem may be used for medical

purposes only.”?

48 4 cricles 40 and 42-44 of GC 1. Protected NS medical personnel, units and transports are defined under
Articles 24 and 26-27 and 34 of GC 1, Articles 24-25, 27 of GC 1, and Articles 8(c), (e} and {g)-(j) and

. Article 9(2) of AP |

# Article 18, 3rd para. of GC IV. GC 1V extends the right 1o use the emblem to land, sea and air transporis
as defined under its Articles 21 and 22, Annex 1, Article 6, of GC IV provides as well that “zones reserved
exclusively for the wounded and sick may be marked by means of the Red Cross {Red Crescent, Red Lion
and Sun) emblem on a white ground.” On the use of the emblem by civilian hospitals and medical units

80 Article 20, 1st, 2nd and 3rd paras, of GCIV

5118 Article 18(3) of AP 1. Protected civilian medical and religious personnel are defined under Articles
8(¢)-{d) and 15(1) of AP I. This category may include the medical personnel of NS provided that they
correspond to the definition of AP L

8 Article 18(4) of AP I. Protected civilian medical umits and transports are defined under Articles 8(e) and
(g), 12 and 13 of AP 1. These categories may include medical units and transports of NS provided that
they correspond to the definitions of AP [

B 1bid.

M Ibid.
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Indicative Use of the Emblems and Symbols

On the Indicative Use of the Emblems, this means that the emblems
are used to indicate and identify medical teams, buildings, facilities,
equipment, etc., to identify humanitarian organisations who are
working with the armed forces and other participants, in rendering
services to wounded persons, civilians and prisoners of war etc., both
in the times of armed conlflicts and in peace time. 55

THE RULES THAT GOVERN THE USE OF THE EMBLEMS IN
INTERNATIONAL HUMANITARIAN LAW %

There are several Rules that govern the use of the emblems and these
rules are mainly codified in the Geneva Conventions of 1949, the
Additional Protocols of 1977, and with a lot of emphasis on Additional
Protocol 111 of 2005.

The First Geneva Convention for the Amelioration of the

Condition of the Wounded and Sick in Armed Forces in the Field, in
Article 38 states that:

As a compliment to Switzerland, the heraldic emblem of the
Red Cross on a white ground, formed by reversing the Federal
colours, is retained as the emblem and distinctive sign of the
Medical Service of armed forces. Nevertheless, in the case of
countries which already use as emblem, in place of the red
cross, the red crescent or the red lion and sun on a white

ground, those emblems are also recognized by the terms of the
present Convention.

‘ -Based on Articles 39 and 40, under the direction of the competent
military authority, the emblem shall be displayed on the flags, armlets
al.md on all equipment employed in the Medical Service, under the
d” tion of a competent military authority and authorized personnel

33 Ibid.

S6n . 25
The Geneva Conventions and Additional Pratocols legal provisions on the Distinctive emblems are

available at  hitps:// v.icre ‘ irc i i
pige e il zgzu,m 1ere.org/en/doc/resources/documents/misc/emblem-ih1-011 108.him, accessed
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shall also wear, affixed to the left arm, a water-resistant armlet bearing
the distinctive emblem, issued and stamped by the military authority,
with special identity cards with relevant details of the wearer.

Based on Articles 42, the distinctive flag of the Convention shall be
hoisted only over such medical units and establishments as are entitled
to be respected under the Convention, and only with the consent of the
military authorities. In mobile units, as in fixed establishments, it may
be accompanied by the national flag of the Party to the conflict to which
the unit or establishment belongs. Nevertheless, medical units which
have fallen into the hands of the enemy shall not fly any flag other than
that of the Convention. Parties to the conflict shall take the necessary
steps, in so far as military considerations permit, to make the distinctive
emblems indicating medical units and establishments clearly visible to
the enemy land, air or naval forces, in order to obviate the possibility of
any hostile action.

Article 44 clearly states that, except in special circumstances the
emblem of the Red Cross on a white ground and the words “Red
Cross”, or “Geneva Cross” may not be employed, either in time of
peace or in time of war, except to indicate or to protect the medical
units and establishments, the personnel and material protected by the
present Convention and other Conventions dealing with similar
matters. The same shall apply to the emblems mentioned in Article 38,
second paragraph, in respect of the countries which use them. The
National Red Cross Societies and other Societics designated in Article
26 shall have the right to use the distinctive emblem conferring the
protection cf the Convention only within the framework of the present
paragraph. Furthermore, National Red Cross {Red Crescent, Red Lion
and Sun) Societies may, in time of peace, in accordance with their
national legislation, make use of the name and emblem of the Red
Cross for their other activities which are in conformity with the
principles laid down by the International Red Cross Conferences. When
those activities are carried out in time of war, the conditions for the use
of the emblem shall be such that it cannot be considered as conferring
the protection of the Convention; the emblem shall be comparatively
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small in size and may not be placed on armlets or on the roofs of
buildings.

The international Red Cross organizations and their duly
authorized personnel shall be permitted to make use, at all times, of the
emblem of the Red Cross on a white ground. As an exceptjonal
measure, in conformity with national legislation and with the express
permission of one of the National Red Cross (Red Crescent, Red Lion
and Sun) Societies, the emblem of the Convention may be employed in
time of peace to identify vehicles used as ambulances and to mark the
position of aid stations exclusively assigned to the purpose of giving free
treatment to the wounded or sick, with Article 53 prohibiting the illegal
use of the emblems. Article 54 places a duty on the High Contracting
Parties to take measures necessary for the prevention and repression, at
all times, of the abuses concerning the use of the emblems and symbols,
referred to under Article 53.

In the Second 1949 Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, in Article 41 states that under the direction of the
competent military authority, the emblem of the Red Cross on a white
ground shall be displayed on the flags, armlets and on all equipment
employed in the Medical Service, and that of the Red Crescent or the
red lion and sun on a white ground, shall be used in countries who
already use them too, as armlets too, with identity cards concerning
their details; while Article 43 provides for designated ships to be so
marked well and boldly for visibility, and with distinguishing signs,
while Article 45 stipulates that the High Contracting Parties shall, if
their legislation is not already adequate, take the measures necessary for
the prevention and repression, at all times, of any abuse of the
distinctive signs.

«n the Fourth Geneva Convention Relative To The Protection Of
-iviian Persons In Time Of War, Article 18 stipulates that Civilian
hospitals organized to give care to the wounded and sick, the infirm and
maternity cases, may in no circumstances be the object of attack, but
shall at all times be respected and protected by the Parties to the conflict,
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and all Civilian hospitals shall be visibly marked by means of the

‘emblems provided for in Article 38 of the Geneva Convention for the

Amelioration of the Conditicn of the Wounded and Sick in Armed

Forces in the Field of August 12, 1949, so authorized by the State; while

Article 20 clearly states that Persons regularly and solely engaged in the
operation and administration of civilian hospitals, including the

;personnel engaged in the search for, removal and transporting of and
.caring for wounded and sick civilians, the infirm and maternity cases,

shall be respected and protected and are to wear the distinctive emblem
armlet, while Article 22 provides that the distinctive emblems shall be
placed on aircrafts exclusively employed for the removal of wounded
and sick civilians, the infirm and maternity cases, or for the transport of
medical personnel and equipment, and they must not be subject to any
attack,

In the Additional Protocol 1 of 1977, Articles 18, and 19 state that
shipwrecked persons, whether military or civilian, who are in peril at
sea or in other waters as a result of misfortune affecting them or the
vessel or aircraft carrying them and who refrain from any act of
hostility, use of the distinctive emblem for protective purposes anc.l shall
be protected from any attack and to the prevention and repression of
any misuse thereof shall be applicable to distinctive signals. “Mls'use of
these emblems is prohibited in Article 38, and its perfidious use is seen
8§ a war crime. _

The Annex I (to the Protocol 1) on Regulations concerning
identification (as amended on 30 November 1993): in its Articles 1-14
also contains instructive provisions on the use of the emblems.
| In Additional Protocol IP’s Article 12, under the direction of the
competent authority concerned, the distinctive emblem of the Red
Cross, Red Crescent or red lion and sun on a white ground shall be
displayed by medical and religious personnel and medical units, and on
medical transports. It shall be respected in all circumstances. It shall not
be used improperly.
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Furthermore, the Additional Protocol III has some rules on the use
of the Emblems. Articles 2 clearly describes the Red Crystal5? which is
composed of a red frame in the shape of a square on edge on a white
ground, known as the “third Protocol emblem”. It also clearly states
that the conditions for use of and respect for the third Protocol emblem
are identical to those for the distinctive emblems established by the
Geneva Conventions and, where applicable, the 1977 Additional
Protocols. Articles 3 and 4 state that the medical services and religious
personnel of armed forces of High Contracting Parties may, without
prejudice to their current emblems, make the Red Crystal or any other
distinctive emblem that had been earlier authorized, for both protective
and indicative purposes.

It 1s important to also state that we also have the 1991 Emblem
Regulations which greatly guide the use of the Emblems too. These
Regulations (hereinafter “the Regulations”) stipulate the various ways
the emblem of the red cross or the red crescent on a white ground may
be used by the National Societies, in keeping with the provisions of
international humanitarian law and the Fundamental Principles of the
International Red Cross and Red Crescent Movement (hereinafter “the
Movement”).58

The Ro1 = Statute of the International Criminal Court clearly states
in Article 8(2)(b)(xxiv) and (e){ii), states that “[i]ntentionally directing
attacks against buildings, material, medical units and transport, and
personnel using the distinctive emblems of the Geneva Conventions in
conformity with international law” constitutes a war crime in both
international and non-international armed conflicts. Both the National

57 Not called this name though.

*® Further reading can be done in “Regulations on the use of the emblem of the red cross or the red crescent
by the National Societies, adopted by the 20th International Conference (Vienna, 1965} and revised by
the Council of Delegates (Budapest, 1991} available at https://www.cambridge .orgfcore/journals
Iinrernational-r:vicw-of-lhe~red7cruss-1961-1997!articl:!a'm/rcgula:ions-on—the-usc-of—the-cmblem—uf-
thc—red-crolss-or—the-rcd-crcsccnt—by~thcfnalional—socictic‘s-adoptcd-by-thc—ZUth-inlcrnalional-
conferencc-vicnnu-l965-and-rcvis:d-by~1hc-councilmf-delcgatcs-budaptsb
1991/8A4E237F 18226 CSF495227FEF8349D63F accessed on 12 December, 2020.
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courts of States and the International Criminal Court have jurisdiction
to try offenders based on the Principle of Complementarity. > ‘

There are other relevant Laws and Rules governing the protectve
and indicative emblems.®Y

THE MISUSE OF THE EMBLEMS

When we talk about the misuse of the Emblems or Symbols, we are

referring to all improper use of theses emblems or symbols, wh‘ich is ant

allowed by extant laws and rules, either during armed conflicts or in
times of peace. The following are the situations where these emblems or
symbols can be misused: ‘

1. where the signs or symbols are used in such a way that cither by the
shape or by the colour, may be confused with the emblems/symbols,
cither by active imitation or by passive imitation;®?

2. the improper use of the emblems or symbols by any persons or
organisations;

3. the Improper Use of the Emblems or Symbols by Pers?ns who
actually have the authority to use them, they are actually using ther‘n
in a manner that International Humanitarian Law does not permit
the emblems of the symbols to be used;

4, the actual use of the Emblems or Symbols by persons or
organisations who are not entitled to use them. This may incl.ude
Non-Governmental  Organisations,  individuals, unauthorized
medical personnel, etc.; ‘

5. perfidious use of the emblem/symbols, which is the use of the
emblem/symbol during an armed conflict to protect combatants or
military equipment when carrying out hostile acts;

33 ilable at https:/fihl-databases.icrc.org accessed on 27/12/20. .

60 ?;:151: include 'ls'he Hague Convention for the Protection of Cultural Property of ..‘,N.hhtary Manuai_s: oj
various Countries etc. in “Practice Relating to Rule 61. Improper Use of Other Internationally Recognize
Emblems’ Practice Relating to Rule 61. Improper Use of Other Internationally Recognized Emblems
available at hitps://ihl-databascs.icrc.org/customary-ibl/eng/docs/v2_rul_rulesl, .

8l See Commientary on GC I, Article 44, p. 325, and the commentary on Amcl‘e 5 of the 1991 Em .c]m,
available at ihl-databases.icrc.org ) ihls fult » GC-commentary accessed on 21 December 2(}29. See also
Peter Ten Hove. Protective Emblems, Signs and Symbols available at https://gatherdhumamty.
com/knowledge-base/protection/protective -emblens-signs-signals/ accessed on 02/02/21.

6 1bid.
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6. feign intent to negotiate under a flag of truce or of surrender (API
Art. 37). Customary international humanitarian law recalls that in
situation of international and non-international armed conflicts, it is
prohibited to use unduly the white flag (Rule 58 of ICRC customary
IHL study published in 2005);6>

7. it is prohibited to make improper use of the distinctive emblem of
the Red Cross, Red Crescent, Red Lion and Sun, or any other
emblems, signs, or signals provided for by the Conventions or by
Additional Protocol I (API Art. 38 and Rule 59);6¢

8. it is also prohibited to misuse deliberately other internationally
recognized protective emblems, signs, or signals in an armed
conflict, including the flag of truce and the protective emblem of
cultural property (API Art. 38 and Rule 59);65

9. it is prohibited to make use of the distinctive emblem of the United
Nations, except as authorized by that organization (API Art. 38 and
Rule 60);66

10. it is prohibited, in an armed conflict, to use the flags or military
emblems, insignia, or uniforms of neutral or other States not party
to the conflict (API Art. 39 and Rule 63);67

11.it is prohibited to make use of the flags or military emblems,
insignia, ¢ uniforms of adverse parties, whether during attacks or in
order to shield, favour, protect, or impede military operations (API

Art. 39 and Rule 62);58

12. it is prohibited to direct attacks against medical and religious
personnel and objects displaying the distinctive emblems of the
Geneva Conventions in conformity with international law (Rule 30
of the customary IHL study).59

% Available at  htt s://guide-humanitarian-law. i R .
et it agcesf:d g el org/content/article/3/distinctive-or-protective-emblems-
4 Ibid.
85 Ibid.
5 Ibid.
7 Ibid.
5 Ibid.
69 Ibid.
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RECOMMENDATIONS TO ENHANCE THE USE OF THE
EMBLEMS AND SYMBOLS

1. The indicative and protective uses of the Fmblems and Symbols

cannot be overemphasized, whether in times of armed conflict or in
peace time. Based on the provisions of Article 1, common to the four
1949 Geneva Conventions and to the Additional Protocol I of 1977),
all State parties have committed themselves to mandatorily
implement bona fide provisions of these laws and other relevant
laws. It is therefore recommended that where there are instances of
such disrespect by any State party, such state party should be
sufficiently punished and sanctioned so as to act as deterrence to
others.

. Lack of knowledge of the extant laws and legal provisions as it

concerns IHL is still a global issue, among armed forces of State
Parties and other participants in armed conflict, including the
citizenry, This also affects the respect/regard for the Distinctive
Emblems and Symbols and their use. There is need for
comprehensive and widespread enlightenment and training of both
the military and civilians on this, and the dire consequences of the
attendant negative actions of disobeying these laws.

. Since all State parties to the relevant treaties on IHL have a primary

responsibility and have committed to “respect and ensure respect” of
IHL more efforts should be put in place, even during armed conflict,
in translating the provisions of the relevant laws of THL, particularly
the ones on the. distinctive emblems and symbols into diverse
languages, and ensuring the full distribution of same, especially to
the conflicting side, so as to limit the risk of attack on protected
persons and objects bearing the distinctive emblems and symbols,
and so as to ensure too that such protected persons and objects are
clearly marked with the right emblems and symbols too. Good
manuals on humanitarian law play a decisive part in effectively
spreading knowledge of that law among military personnel. Rules
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which are not understood by or remain unknown to those who have
to respect them will not have much effect.”?

4. Domestic legislations on implementation of the provisions of IHL
Laws is very important in ensuring respect and regard for the
Emblems and Symbols. Many provisions of the Geneva Conventions
and of their Additional Protocols imperatively require each State
Party to enact laws and issue other regulations to guarantee full
implementation of its international obligations. State parties must
fully enact domestic legislation for this implementation and also
ensure that any misuse of these emblems and symbols are prosecuted
under domestic law. This is very important so that offenders do not
evade the wrath of justice. 7!

5. The full cooperation of all nations with the International Criminal
Court, Humanitarian Organizations and other relevant
organizations who take part in making armed conflicts tolerable and
render services and who also make use of the protective and the
distinctive emblems, is recommended. All hands must be on deck to
ensure the proper compliance and respect for the distinctive and
protective emblems and International ITumanitarian Law.

6. We recommend the full prosecution of persons who have committed
grave breaches of international humanitarian law, especially as it
concerns compliance and respect for emblems and symbols. Such
persons must be prosecuted by any State party under whose
authority they find themselves. Also, any unwilling state should
extradite the suspect to another State Party which is willing to
prosecute him. Individuals accused of violating humanitarian law
can also be tried by the International Criminal Court in the Hague.
Indeed for the first time in history, a permanent international court
established in 1998, has jurisdiction over crimes committed not only
in the course of international armed conflicts but alse during non-
international armed contlicts, same which is located in the Hague,
Netherlands. The Court’s jurisdiction does not affect the obligation

70 bid.
71 ")i\l,
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of States Parties to prosecute war criminals in their own domestic
courts.”?

7. It is recommended that International Humanitarian law should be
taught in the first year of University education, and it should be
taught in all faculties, rather than in selected faculties. Armed
conflicts will always occur, and there is need for better preparation
for same.

CONCLUSION

[t is important to note that the use of the Red Cross, the Red Crescent
and the Red Crystal Emblems, and other emblems/symbeols differ in
times of war and of peace, with the attendant conditions. When the
emblems are used as Indicative purposes, they are used in their small
sizes, by persons and organizations allowed by International
Humanitarian Law lo so use them e.g the Red Cross Societies etc. On
the other hand, when the emblems are used for Protective purposes,
they are used in large sizes, and these are used usually in times of armed
conflicts. Their use indicates that the medical personnel, services,
installations, or material wearing the emblem enjoy protection provided
to medical services by humanitarian law (GCI Arts. 38—44, 53-54; GCII
Arts. 41-43; API Art. 18). Any deliberate attack on persons or objects
carrying the protective emblems is a war crime under the Geneva
Conventions and under the Statute of the International Criminal
Court.”?

[t is also important to state that States parties to the
aforementioned Geneva Conventions and Additional Protocols have
the obligation to adopt laws and sanctions to be enforced before
national courts that prevent and punish the disrespect for, refusal to
recognize, and perfidious use of these emblems in times of peace or of
war. To implement such measures, domestic laws must be adapted to
integrate the protection of these emblems.

1 Ibid.
" Study On The Use Of The Emblems Operational And Commercial And Other Non-Operational ssues
Ihid.
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There is the urgent need for very comprehensive public
enlightenment programmes for the military and the citizenry on the use
and misuse of the Emblems and Symbols, in order to ensure
compliance and respect, be it in time of peace or during armed conflict.
Since there are several incidents of flagrant disrespect, misuse and
disregard for these emblems and symbols. This indeed is a matter of
international concern, for which this clarion call is made.
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Figure 1 | Internationally Recognized Protective/Indicative and Symbois?4
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